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OUR INTERNET, OUR RIGHTS

Howthe Law & the Courts ALREADY
Protect The Open Internet

Internet users today enjoy significant lega protectionsthat guaantee access to our choice
of webdgtes at competitive speedsof service. What follows are afew examples of federa
laws, court rulingsand regulationstha protect our open Internd:

The Communications Act of 1934 (Title 1) gives the federal government power to
protect consumers from online discrimination.

Thislaw created the Federal CommunicationsCommission and gave it authority
to Qegulat[€] interstate and foreign commerce in communication by wire and
radio.® The Act specifically grantsthe FCC the power to Ogerform any and
all acts, make such rulesand regulations, and issue such ordersd' to fulfill its
mission. In shott, thelaw givesthefederal government clear authority to
intervene should there bea future case of online discriminaion.

In 2005, the U.S. Supreme Court explicitly recognized federal authority to protect
consumers’ online rights.

GCongress has dd egaed to the[FCC] the autharity to @xecute and enforceO
the CommunicationsAct, @151, and to @rescribe such rules and regulationsas
may benecessaryE to carry out the provisionDof the Act. These provisions
give the Commission the authority to promulgate binding legal rulesE.
[Also,] the Commission has jurisdiction to impose additional regulatory
obligations [on Internet Service Providers unde its authority] E to regulate

interstate and foreign communicationsE. O
Source: U.S. Supreme Court Brand X Odecision, July 27, 2005



The FCC Chairman has testified that his agency will protect consumers’ online rights.

Orhe Commission does have authority unde Title 1 of the CommunicationsAct,
andindeed last summer the Supreme CourtE  stated that the Commission has
andllary authority to adoptadditiond rules over the infrastructure providers of
broadband accessE.  So | think we do have tha authority.O

FCC Charman Kevin Martin, asked if hehad authority to

stop an Internet provider from blocking or degrading access
Source: Senate Commerce testimony, September 12, 2006.

The FCC has a track record of enforcing consumers’ online rights.

Theonly example of an Internet service provider ever interfering with consumersQrights
involved a small North Carolinaprovider that degraded some Internet phonecalls placed
throughan undfiliated service in February 2005. Within three days of thefirst informal
complaint, the FCC launched an investigaion. Two weeks later, facinga $15000fine
and growing FCC pressure, the company capitulated. Asthe FCC charman saidin
announeng the successful resolution:

Theindudry mug adheae to certain consumer protection nomrmsif thelnternet is
to remain an open platform for innovdion. In my view, the surest way to
preserve ONet FreedomQisto handle these issuesin an enforcement context
wher e hypothetical worriers give way to concrete facts andN aswe have

shown todayN real solutions.
Source: FCC Chairman Michael Powell statement, March 3, 2005.

The Federal Trade Commission has broad authority to protect Internet users.

TheFederal Trade Commission Act of 1914(Section 5) givesthe FTC clear authority to
prohibit unfair methodsof competition and unfair or deceptive trade practices. A
broadband provider that urfairly limits consumersQlegd online access would be subject
to FTC enforcement action. AsFTC Charman Deborah Platt Magjoras said regarding
congumers onlinerights:

We should notforget that we already have in place an existing law enforcement
and regulatory structureE.  TheFTC has devoted, and will continueto devote,
subgantial resources to monitoring market conditionsin cyberspace and beng

alert to any potential harms to competition and consumers.
Source: Aspen Summit Speech, August 21, 2006



Existing antitrust laws also protect consumers’ online rights.

The FTC@ Bureau of Competition and the Antitrust Division of theU.S. Depatment of
Judice (DOJ) share responsbility for enforcing antitrugt laws that promote competition
in themarketplace. There are at |east three ways this protects the open Internd:

» The Sherman Antitrust Act of 1890(Section 2) givesthe FTC and Judice the
authority to bring actionsif asingle broadband provider ever has sufficient market
power to use its nework unreasonably to obtain or maintain amonopoy
postion."

» TheClayton Antitrust Act of 1914(Section 2) gives these two agendesthe
power to bring enforcement actionsshould a broadband provider discriminae in
pricing in away tha lessenscompdition.

» The Sherman Antitrust Act (Section 1) would protect consumers agang
broadband providers that collectively act to unreasonably restrain trade.

Theauthority the FCC, FTC and DOJ have unde all of these laws are ample to allow
appropriate respong and intervention if a problem ever develops But, asFTC
Charman Majoris so aptly putit: @ have to say, thusfar, proponets of net neutrality
regulation have notcome to usto explain where the market isfailing or wha
anticompetitive condud we should chdlengeO

' Source: 47 U.S.C. m 151.

" Source: Id. at 47 U.S.C. @ 154(i).

" FTC authority to attack Sherman Act violations technically derives from the FTC Act® ban on Qunfair
methods of competitionOwhich courts have held includes Sherman Act violations.



